

PC 06.02.2024PM
ARDS AND NORTH DOWN BOROUGH COUNCIL

A hybrid meeting (in person and via Zoom) of the Planning Committee was held at the Council Chamber, Church Street, Newtownards on Tuesday 6 February 2024 at 7.00 pm. 
	
PRESENT:

 In the Chair: 	Alderman McIlveen 

Alderman:		Graham 
			McDowell 
			Smith 	
	 	 
Councillors:		Cathcart			McRandal
Creighton			McKee (zoom)
			Harbinson (zoom)		McCollum 
			Kerr (7.59 pm)		McLaren 
			Kendall 			Morgan 
			Martin				Wray	
										  		 
Officers:	Director of Prosperity (A McCullough), Principal Professional & Technical Officer (C Blair), Senior Professional & Technical Officers (C Rodgers & A Todd) and Democratic Services Officer (J Glasgow)

1. 	APOLOGIES

An apology for lateness was received from Councillor Kerr. 

2.	DECLARATIONS OF INTEREST

Councillor McCollum declared an interest in Item 4.2 - LA06/2021/1438/F - Land adjacent to 11-33 Cannyreagh Road, Donaghadee. 

3.	MATTERS ARISING FROM MINUTES OF PLANNING 
COMMITTEE 5 DECEMBER 2023 

PREVIOUSLY CIRCULATED:- Copy of the above minutes. 

NOTED.

4.	PLANNING APPLICATIONS 

4.1	LA06/2021/0419/F - Lands adjacent to Seacourt, Maxwell Drive, 33m East of 3-6 Seacourt, 39m South of 4 Seacourt Garden, 24m West of 1-2 Seacourt Garden, and 8m North of 2A Maxwell Road, Bangor - Development of 7no. mansion apartments within a two and half storey building (Appendix I)

PREVIOUSLY CIRCULATED:- Case Officer’s Report. 

DEA: Bangor West 
Committee Interest: A local development application attracting six or more separate individual objections which are contrary to officers’ recommendation.
Proposal: Development of 7no. mansion apartments within a two and half storey building
Site Location: Lands adjacent to Seacourt, Maxwell Drive, 33m East of 3-6 Seacourt, 39m South of 4 Seacourt Garden, 24m West of 1-2 Seacourt Garden, and 8m North of 2A Maxwell Road, Bangor
Recommendation: Grant Planning Permission 

The Senior Professional and Technical Officer (A Todd) outlined the detail of the application which was seeking full planning permission for 7no. apartments within a two and a half storey building at lands 33m East of 3-6 Seacourt, 39m South of 4 Seacourt Garden, 24m West of 1-2 Seacourt Garden and 8m North of 2A Maxwell Road, Bangor. 

The site was located within the development limit of Bangor in an established residential area north-west of the city centre and approximately 100m from the coastline. The immediate context of the site consisted of a wide variety of house types and plot sizes including apartments, terraced dwellings, semi-detached and detached dwellings. Some examples of those were shown along with the listed building, Seacourt House, located opposite the site which was occupied by apartments. 

In terms of the Development Plan context, the site was located within the proposed Bangor West Area of Townscape Character in the Draft Belfast Metropolitan Area Plan (dBMAP).

The Officer displayed visuals of views of the site. The first showed from Maxwell Road where the site was located behind mature trees. The next view was from the entrance to Seacourt with the site on the right behind the trees and the listed building Seacourt House opposite and then the view from the end of the Seacourt Cul de Sac looking into the site. The view of the site from Seacourt Garden and the view from within the site looking out towards Seacourt Garden were also shown.  The topography of the site dropped approximately 4m from south-west to north-east and there were a significant number of mature trees in the southern and western parts of the site which were protected by a Tree Preservation Order.

There was previous planning history associated with the site including an extant planning permission for 5no. dwellings under reference W/1993/0680/F.  Three of those dwellings had already been completed to the east and north of the application site. The two remaining dwellings yet to be constructed under this extant permission would be located on the current application site.  This permission represented a fall-back position for the development of the site and was therefore a material consideration in the assessment of the proposal, having established the principle of residential development on the site.

The proposed apartment building would occupy a central position in the site, outside of the root protection area of the protected trees. The two existing accesses onto the site from Seacourt would be used to serve the development. The main access would be at the northern end of the site where the majority of parking for the apartments would be located.  A secondary access to the south would lead to two parking spaces and also provide pedestrian access to the block.  Bin storage would be located in the north-eastern corner and an extensive landscaping scheme was also proposed for throughout the site.

The proposed building itself would be 2 ½ storey with a ridge height of 10.3m. Materials and finishes would consist of painted render and zinc cladding to walls, natural slate to the roof and hardwood painted sliding sash windows. The proposed design of the building was amended during the processing of the application at the request of DfC’s Historic Environment Division. The slide showed the original submission and the final amended design which reduced the number of units proposed from 8no. to 7no.  The main changes included the overall reduction in the massing of the roof and removal of the larger bay windows within the roof. While the ground and first floor remained largely the same, the reduction in the floor area of the second floor roof level was apparent.

As could be seen in sections AA and BB from the slides, the height of the building would sit well below that of the adjacent listed building Seacourt House which was at the far right of the images. The overall scale and massing of the building would also be comparable to other existing buildings.

The Officer displayed computer generated images to further demonstrate how the development would appear within its context. The first showed the existing and proposed views from Maxwell Road where the building was viewed set down from the road among the existing trees and therefore would not appear dominant from this viewpoint. The next slide showed the existing and proposed views from Seacourt. Again, from here the building would appear set down from the road and partially screened by the existing trees.

Having assessed the proposal against the relevant planning policies contained within Planning Policy Statement (PPS) 7 and PPS7 Addendum, the Planning Service was content that the development would create a quality residential environment and would not cause any unacceptable harm to either the character of the Established Residential Area or the overall appearance of the proposed Area of Townscape Character. The building had been carefully positioned on the site to ensure that the protected trees would not be adversely affected, and Historic Environment Division was content that the development would cause no harm to the setting of the adjacent listed building.  Adequate amenity space and parking in line with the recommended standards were also provided.

A total of 67 objections from 26 separate addresses had, however, been received during the processing of the application. 45 of those from 19 separate addresses were received following the submission of the amended scheme. 
The main concerns raised included:
· Overdevelopment of the site and visual impact of the scale and massing on the character of the area
· Setting of a negative precedent for similar apartment developments in the area
· Removal of trees and vegetation
· Loss of privacy to existing dwellings
· Traffic impact and road safety
· Inadequacy of bin collection arrangements
All of these have been considered in detail in the planning report.

In terms of the potential impact of the development on residential amenity, the visual showed the relationship of the development with existing properties. The closest dwellings most likely to be affected by the development were those at Nos. 1 and 2 Seacourt Gardens.  As demonstrated on the slide, the separation distances between the proposed building and the existing dwellings are 22m and 32m. Creating Places recommends a minimum separation distance of 20m between rear opposing elevations; however, in this case the rear of the apartment building would face the front public aspect of Nos. 1 and 2 rather than their rear private garden areas. Regardless of that, it was recommended that a condition was imposed on the first and second floor windows at the northern end of the apartment building’s elevation to require obscure glazing to be fitted prior to occupation and retained.  That would ensure that the privacy to the first floor terrace located to the front of No. 2 would be maintained. 

A lot of objections raised concerns regarding the removal of trees and vegetation within the site.  As already outlined, the proposed development had been carefully positioned within the site to ensure that the existing protected trees would be retained, and that appropriate separation distances and protective measures would be put in place to ensure no harm would occur.  As shown on the development impact plan, only one dying tree was to be removed.

Some trees had been removed from the site in recent years, mainly in the eastern and south-eastern areas of the site, as could be seen on the aerial views from 2014 and 2023. However, those works were carried out following the submission and approval of applications for works to the protected trees in 2019 and 2020. 

In summary, the Officer detailed that the proposal was considered to comply with the development plan and all the relevant policy requirements of PPS7 Quality Residential Environments. The proposal would cause no demonstrable harm to the character or appearance of the area, the density of development and the height scale and massing of the building would be similar to the established built form in the area, adequate private amenity space and parking would be provided, existing protected trees would be retained and there would be no unacceptable adverse impact on the amenity of adjacent properties.  On that basis it was recommended that full planning permission should be granted. 

The Chair invited questions from members. 

Councillor Cathcart raised a question regarding one of the visuals referring to the balconies and the conditioning of those windows only with obscure glazing. Discussion ensued and the Planning Officer provided clarification regarding the windows that were due to be obscured. There was also a condition that the flat roof would not be used for balcony or as roof terraces.  

Councillor Martin asked if there were figures available of the massing of the area. The Planning Officer highlighted that page 20 of the Case Officer’s Report provided the density per hectare as follows: 
· The proposed density on this site – 20 dwellings per hectare
· Maxwell Gardens – 21 dwellings per hectare
· Seacourt Lane and Glenbank – 24 dwellings per hectare

Councillor Martin noted that over the years there had been quite a bit of development in the Princetown area.  He expressed concern that if development was continually allowed in such area the density figures would continually increase and not provide  accurate comparable data.   

Referring to the question asked by Councillor Cathcart, regarding the obscure glass, the Chair questioned the separation distances and the need to obscure the glass to protect the amenity space.  

Referring to the visual, the Planning Officer explained that the 22m separation distance shown was to the main elevation with the sizeable terrace sitting closer to that.  The windows that were required to be obscured were either secondary windows or non-habitable rooms.  A large terrace to a front location was not often seen. 

Diana Thompson (Planning Agent), Noel Orr (Architect) and Brendan McLernon (Landscape Architect), were in attendance to speak in support of the application and the Chair invited those representatives to come forward.  

Ms Thompson commenced her address with introductions, noting the architects were well known for their high-quality residential design evidenced across many sites in Northern Ireland. The architects were selected by the applicant because he recognised the sensitivities of the site, and it required a careful assessment of context and a design response that integrated and respected the natural and historic features of the site.  Ms Thompson outlined that the application represented the culmination of a significant amount of work between the design team and the Council’s Planning Officers. It had taken almost three years to get to this stage, but that length of time had been very well spent.  There had been substantial input from specialists on the discrete matters of trees and the historic environment. It meant every issue and every sub-issue had been exhaustively identified, investigated and responded to. On behalf of the applicant, Ms Thompson thanked the planning officers involved in this scheme for their positive approach to the development and their proactive engagement with the design team both before the application was lodged and while it was being processed.  Their helpful interventions and constructive criticisms of the scheme had positively contributed to the evolution of this attractive scheme that would enhance the townscape and urban design in the area. Ms Thompson believed the proposal was good design. Having read the Case Officer’s Report, she fully endorsed its analysis and supported its recommendation that planning approval should be granted. 

Ms Thompson wished to draw out two significant points: firstly, the setting of Seacourt House had for many years several residential properties within its grounds. Those houses were part and parcel of its setting now – that could not be changed; and secondly, the Area of Townscape Character designation was a draft proposal only – it had not been adopted and so did not apply. The issue for consideration was whether the scheme, when considered in the context of the entire area that was proposed to be included as the Area of Townscape Character, did it harm its character or appearance. Ms Thompson felt that the proposal did not cause harm to the character and appearance, the planning officers were in agreement, and she asked Members to bear in mind: 
· The sensitive location of the building used topography to nestle into that reducing its scale and massing, ensuring it was in no way dominant and remained subservient to Seacourt House; 
· The building’s simple design and its use of high quality, expensive materials; 
· The retention and incorporation of the existing mature trees as a design feature of the scheme; 
· The supplementing and enhancement of those existing trees by the substantial landscaping scheme that had been designed by Park Hood – significant amounts of new trees would be planted at a cost of around £80,000. That would significantly and beneficially enhance the visual appearance of the site. 
There were no other planning or environmental constraints to the development of this site and that was confirmed by the various consultees who had contributed to the planning application. They were the competent authority on those matters. 

Furthermore, Ms Thompson outlined that the proposal brought with it, the following benefits: 
· Employment of 50 construction workers over its 18-month development period; 
· A total investment of £2.75million;
· Diversification of housing type in the area with the provision of 7no. apartments which would be attractive to small households and particularly established residents who wished to stay within Bangor West area but needed to downsize their living accommodation; 
· Utilisation of sustainable building technologies in the construction of the units to create energy efficient apartments with ratings far in excess of the average for Northern Ireland; 
· A long-term solution for an otherwise vacant piece of land that had been severed from its original host property with a scheme that would considerably enhance the character and amenity of the area.
For the reasons outlined, Ms Thompson commended the scheme to the Committee, endorsed the conclusions and analysis of the Case Officer’s Report and invited the Committee to support the recommendation.

The Chair invited questions from Members for the representatives.

Councillor McCollum referred to the topography of the area, outlining that as one approached the Maxwell Road roundabout the houses to the right enjoyed a certain amount of elevation and she expressed concern from the visuals that the proposal was not as subservient and nestling as suggested by Ms Thompson. Councillor McCollum asked for comment in that regard.  Mr Orr explained that the finished floor level of the proposal was 2.4m below the Seacourt cul-de-sac. Therefore, in essence there would a storey and a half above existing ground level.  

Following on Councillor McCollum referred to the raised terrace and questioned why the windows to the left had not been considered to infringe on the privacy. Mr Orr stated that was a condition recommended by Planning Officers.  There was a small window to the left which was an ensuite window and would therefore be obscured. As could be seen the separation distance increased to 32m. 

Alderman Graham referred to the extent of the landscaping.  Mr Orr advised that there had been extensive discussions between the Landscape Architect and the Council’s Tree Officer on how to protect the trees and that supplementary planting was included at the Client’s request.  

Mr McLernon advised that overall the scheme contained 22no. specimen trees.  Furthermore, there would be supplementary hedge, boundary and shrub planting along with a full landscape framework throughout the site.  All the existing trees would be retained, with Ms Thompson adding that those trees would be protected via a planning condition.   

In response to a question from Councillor Creighton, Mr McLernon advised that there would be a mix of native and ornamental trees. 

Councillor Creighton noted that NI Water had not provided consent to a sewage disposal scheme in the area.  Mr Orr advised that was a separate negotiation outside the planning process.   Any approval would be subject to a negative condition, that the satisfactory discharge would have to be achieved with NI Water. If the matter was unresolved and a water treatment plant on site was required that would be subject to a separate planning application.  

As there were no further questions, the representatives returned to the public gallery. 

The Chair invited questions from members for the Planning Officer. 

Councillor Martin referred back to the area of density and the average figure and questioned if Policy QD1 of PPS 7 applied in this instance.   

The Planning Officer clarified that it was the aspect of Policy QD1 that related to the designation of ATCs that did not apply. However, that was still a material planning consideration looking at the impact on the overall appearance of the ATC. The opinion in this instance was that an apartment proposal sat better within the site rather than being sub-divided.   

Councillor Martin noted that the density of this area was higher than the other areas. He highlighted the cumulative effect if the sites per hectare were continually raised. He sought an opinion on the density vs the average density.  

The Planning Officer stated that those densities quoted were a variety within the immediate area and from her professional experience the Planning Appeals Commission would consider a much wider area. The entire proposed ATC offered a very diverse range of densities.  The overarching requirement was that the development did not cause harm, and on balance, the professional planning judgement was that the proposal was acceptable.  

Councillor Cathcart referred to the previous permission for 5no. dwellings, 3no. of which had been completed.  He therefore questioned if there was a fall-back position as that permission had been commenced. The Planning Officer clarified that Nos 1 & 3 Seacourt Gardens were two of those properties previously approved with the third dwelling to the north of site. As that permission had been implemented, that permission remained live and therefore there was a fall-back position.   

Proposed by Alderman Smith, seconded by Councillor McLaren, that the recommendation be adopted, and that planning permission be granted.  

Alderman Smith highlighted the extant permission on the site.  The application had been considered in good detail and the proposal was described as a quality residential development. He appreciated the number of objections, however, from the debate he felt those had been mitigated with the appropriate conditions attached. 

As Members were not all in agreement, a recorded vote was undertaken which resulted as follows; 

	FOR (12)
	AGAINST (0)
	ABSTAINED (3)
	ABSENT (1)
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	Graham 
	
	
	

	McDowell 
	
	
	

	McIlveen
	
	
	

	Smith 
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	Councillor

	Councillors 
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	Kerr

	Cathcart 
	
	Martin 
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	Wray
	
	
	



RESOLVED, on the proposal of Alderman Smith, seconded by Councillor McLaren, that the recommendation be adopted, and that planning permission be granted. 

4.2	LA06/2021/1438/F - Land adjacent to 11-33 Cannyreagh Road, Donaghadee - Amendment to approved realignment of Cannyreagh Road and provision of new link section to ensure retention of vehicular and pedestrian access for existing residential properties
	(Appendices II -IV)

PREVIOUSLY CIRCULATED:- Case Officer’s report and two addendums.

DEA: Bangor East and Donaghadee 
Committee Interest: A local development application attracting six or more separate individual objections which are contrary to officers’ recommendation
Proposal: Amendment to approved realignment of Cannyreagh Road and provision of new link section to ensure retention of vehicular and pedestrian access for existing residential properties
Site Location: Land adjacent to 11-33 Cannyreagh Road, Donaghadee 
Recommendation: Grant Planning Permission 

(Having previously declared an interest, Councillor McCollum withdrew from the meeting)

The Senior Professional and Technical Officer (C Rodgers) outlined the details of the application. The application site comprised a section of the existing Cannyreagh Road on the western periphery of the town settlement of Donaghadee. Members would note that a number of properties front directly onto this Road. Most of the properties did not have in-curtilage parking. Existing residents availed of informal parking within courtyards to the rear and along Cannyreagh Road and Ashfield Drive to the east.

The land to the north of the application site was zoned for housing in the Ards and Down Area Plan 2015.  A key design requirement established the need for a link between the Cannyreagh Road and the Newtownards Road.

Outline planning permission to develop this zoning was first granted in 2012 and then renewed in 2015. The detailed design of the Cannyreagh Road realignment was approved by the Council’s Planning Committee in 2018 as part of the Reserved Matters.  Construction was on-going. Many of the houses were now occupied and the development was known as High Trees. The principle of residential development for 390 dwellings on the zoned lands and the linkage to the Cannyreagh Road had therefore clearly been established. 

The Officer showed the indicative plan approved as part of the outline planning permission showing a link to the Cannyreagh Road. She highlighted the  detailed design approved at reserved matters stage including the realignment of the Cannyreagh Road and communal parking.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        

The Applicant’s Agent advised that the application was submitted in response to concerns that the approved layout would restrict vehicular access and on-street parking along this section of the Cannyreagh Road.

The proposed layout maintained the Cannyreagh Road largely as it was at present, with a short link road to connect it to the approved new distributor road. Members would note that the proposal closely reflected the illustrative plan agreed as part of the original outline planning permission. The proposal involved the creation of a cul de sac along Cannyreagh Road with a landscaped area immediately adjacent to No.22. 

	Letters of objection from 10 addresses had been received and concerns related to 
roads safety, parking, residential amenity and trees.  Those matters had been considered in detail in the main Case Officer Report and Addendums.  

A Roads engineer acting for the applicant had prepared a comparison of on-street parking capacity. It showed there was currently space to accommodate approximately 12 on-street spaces in front of 22-33 Cannyreagh Road and that the proposed amendment would still allow the same number of spaces to be accommodated in close proximity to existing homes. Whilst on-street parking would not be available immediately adjacent to No.22 due to the formation of a cul de sac, the Road engineer had identified other potential opportunities for on-street parking.

A number of site visits had been carried out both during the day and in the evening at approximately 6.30pm when most residents would likely to be home.  At both times capacity for on-street parking was observed. The Officer displayed a number of visuals showing capacity in the area. 

The Planning Service asked DfI Roads to review all objection letters to ensure careful consideration of matters raised.  DfI Roads advised that the proposed on-street parking availability was similar to that which currently existed.
 
	In response to concerns regarding the proximity of existing driveways to the new link 
road, DfI Roads stated that the road width in the vicinity of the junction was adequate to deal with traffic movements and that residents were expected to exit their driveways in forward gear in accordance with the High Way Code.  DfI Roads also advised that as the road leads to a cul de sac where a turning head was provided, it would mainly be used by local residents, and there was enough room to manoeuvre vehicles safely with the use of the turning area. DfI Roads had also confirmed that the proposed anti-dazzle fencing was adequate to protect drivers from headlight glare. Having reviewed all objector concerns DfI Roads had confirmed it has no objection in terms of road safety or car parking. 

The main traffic route serving the new residential dwellings would be along the previously approved distributor road. In contrast this part of the Cannyreagh Road leads to an unclassified rural road which would attract lower volumes of traffic. 

Environmental Health noted the proposal would not alter the number of approved dwellings and that the existing dwellings currently front a road that was subject to passing traffic. Environmental Health stated that there would be no overall perceptible change in noise levels at the closest receptors caused by the road realignment. 

The site contained a number of trees protected by a TPO.  The proposal allowed more trees and landscaping to be retained than that previously approved. 

The Council’s Tree Officer was content that the proposal would have less impact on trees than the previously approved application and had provided no objection subject to a condition to prevent harm to protected trees during construction.  Any future works to protected trees would be subject to consent from the Council.

To conclude, the principle of residential development on the zoned lands and linkage between the Newtownards Road and the Cannyreagh Road had already been established through the development plan zoning and the planning history of the site. 
The proposal would ensure the retention of the existing road for most of its length and the developer had been made aware of the need to ensure consistency between this application and the original planning permission.  

Having considered all material considerations, it was recommended that this application was approved subject to conditions.

The Chair invited questions from members for the Planning Officer.

Councillor Morgan questioned the issue with the previous permission. The Planning Officer explained that there were 3 dwellings along the Cannyreagh Road that had a driveway and the realignment would have caused issue with access to those driveways. Residents had highlighted concern regarding the loss of on-street car parking. This application had then been lodged to amend and facilitate that pedestrian and vehicular access for existing residents. 

Councillor Morgan sought clarity on the advantage of the change. The Planning Officer explained the change to the cul-de-sac arrangement allowed residents to access their driveways.  The application had been submitted to address the concerns. 

Councillor Cathcart was confused as to why this matter had not been raised at reserved matters stage. He also questioned if the reserved matters application was still active providing a fall-back position. 

The Planning Officer was unsure of that reasoning. DfI Roads were consulted and provided no objections. In terms of road abandonment that was separate issue outside the planning process. The Planning Officer confirmed that development was ongoing and there was fall-back position.  

The Chair invited Yvonne Goggins to come forward who was speaking in opposition to the application.  

Mrs Goggins outlined that during the planning permission for the High Trees site there appeared to be complete disregard for the residents living on the affected section of Cannyreagh Road. Even though site inspections took place during the reserved matters stage with visuals showing dropped kerbs and off-street car parking, the application was approved, denying residents their entitlement to access their property directly from the road and land locking the frontage of those homes affected. DfI Roads had advised that it would not have granted the abandonment order therefore the section of the Cannyreagh Road had to be redesigned. While the revised road layout now allowed access to the driveways, there were still issues for the existing residents.  The area in question sat on the periphery of the new High Trees housing development. The area was quiet, peaceful and overlooked natural habitat.  There was mix of social and affordable housing, some of the residents were house owners, some were tenants but for everyone that was their home. The new T-junction should still provide access for larger vehicles including emergency and agricultural vehicles. However, the layout proposed and measurements did not provide safe access to manoeuvre. That would be made worse if on-street car parking was reduced as intended, as vehicles would park on both sides of the road causing road safety issues. The T-junction design revisited the outline approval layout, DfI Roads had no objection in principle at that stage however declined the proposal at reserved matters due to start/stop vehicle noise and headlight issues. Mrs Goggins stated that residents did not see how moving the T-junction further along the road would counteract any of the previous concerns that were raised.  

Mrs Goggins wished to highlight that the land to the west of Ashfield Drive was now deemed suitable for development. Erindee Gardens cul-de-sac was noted in the PAC report relating to the 2015 Area Plan as having scope to provide access to the future development site which may create a by-pass scenario to avoid town congestion. Therefore, this road layout would determine the future direction of traffic increase in the area. As proposed it would contribute to more road vehicle noise and generally reduce enjoyment of the area.  

The proposed layout would reduce on-street car parking by 8 frontage car parking spaces. The area was already under pressure for car parking with the rear courtyard parking areas and immediate streets already at capacity. Residents would like to see the parking retained that they had been afforded with for many years. Any reduction in spaces would have a negative impact most notably for residents with mobility issues. The outline landscape drawings regarding the development mention that the tree planting along the Cannyreagh Road should be enhanced with the provision of mature trees. However, this application would instead cause the removal of several trees from a protected area, the hedgerow would be depleted and there would be disruption to wildlife habitat. The area referred to was a protected area and residents believed it should remain that way. 

Mrs Goggins stated that residents have been made to feel that because their homes were social and affordable that their concerns and anxieties did not count and were dismissed.  Residents had submitted objections previously and were told to remove them. 

(Councillor Kerr entered the meeting 7.59 pm)

The residents wished for the error made during the planning process to be fixed properly. Raising objections had never been about attributing blame or in opposition to the housing development, it was about seeking a solution.  Suggestions had been made previously and each time they had been deflected. The residents felt the current proposal was not a solution. Residents had patiently waited for 5 years and they hoped that when the residents brought the error to the attention of the DfI Roads, the agent and the planners, there would have been a shared effort to achieve a solution for all residents. If the issue was not dealt with now the development infrastructure including the new distributor road would be in place and would dimmish any chance of getting the design layout right for everyone. The planning application process promoted fairness, transparency, accountable decision making and that all interests were taken into account. 

Mrs Goggins stated that residents would ask for a deferral to allow members to visit the site and in context per paragraph 67 of the Planning Protocol (for Operation of the planning Committee) which they believed to be a valid reason for a deferral. It would appear from the consultation responses that the statutory bodies were somewhat aligned in approving the application and were also previously aligned when the land lock situation was presented. The consequences from the planning process should not continue to create distress and adversity for existing residents and therefore she appealed for the application to be further evaluated. 

The Chair invited questions from members for Mrs Goggins.  

Councillor Cathcart questioned how Mrs Goggins would foresee a solution. Mrs Goggins advised that residents had submitted various ideas previously which she briefly outlined. 

Councillor Morgan questioned how the proposal would impact walker and cyclists. Mrs Goggins did not see the new proposal being any improvement. 

Councillor Wray referred to the school in the area and the parking problems that existed. Mrs Goggins highlighted that there was not capacity in the area for additional parking. 

Councillor Wray questioned if other social housing providers had been consulted. Mrs Goggins explained that the flats were owned by the NIHE,  those provided on-street car parking for the tenants and that parking was utilised. She was unsure if there had been communication with the NIHE. 

Councillor Wray asked if there had been contact between the residents and the developer. Mrs Goggins advised that the agent and the site foreman visited their home when it was realised that there was going to a land lock situation. The drawings at outline stage were unclear. It had been discussed that there was hope to reach an agreement however since that there had been no contact from the agent. Objections had been raised and residents had been asked to remove those. 

Councillor McRandal asked why Mrs Goggins felt the current proposal provided no improvement. The outline proposal was of no benefit to any of the residents as there would be no in-curtilage parking. In terms of the current proposal, she referred to the reasoning outlined and Mrs Goggins stated that she was trying to achieve a solution for all residents along the road.

Councillor McRandal asked what a site visit would achieve. Mrs Goggins hoped a site visit would provide context and that the other options suggested may be better options.  From a safety perspective, she reiterated her concerns. 

Councillor McLaren noted that the area was busy at school times however she questioned the traffic movement outside those times. Mrs Goggins explained that there was comings and goings at Ashfield Drive and the area was busy in the evening. She stated that she had submitted photographic evidence. 
 
As there were no further questions from Members, Mrs Goggins returned to the public gallery. 

The Chair then invited David Donaldson, Brian Pope and David Wilson, to speak in support of the application. 

Mr Donaldson outlined that Strand Homes acquired the ‘High Trees’ development site with planning permission for 390 houses in 2019. The Company had committed heavily to this site and had already contributed over 100 new homes for the town. The development had been in receipt of multiple awards, including ‘Green Development of the Year 2023’. In accordance with the planning permission, Strand Homes was committed to provision of a new road through the site to connect Newtownards Road to the north with Cannyreagh Road to the south. 

The provision of this road was not a new proposal – it had been planned and programmed for Donaghadee for in excess of 20 years. The Draft Ards and Down Area Plan was published in 2002 – this proposed the High Trees site for housing and stipulated the need for the connection from Newtownards Road to Cannyreagh Road. The Plan also referred to ‘construction of a linkage to Cannyreagh Road.’ There were no objections to the draft plan proposals and the Plan was adopted in 2009. The current application was simply seeking to deliver a development plan proposal. 

The site also had the benefit of two outline planning permissions, granted in 2012 and 2015. The local distributor road, including the proposed link to Cannyreagh Road, was clearly shown in the approved Concept Plans. In 2018, ‘reserved matters’ for the overall site was granted. The permission included the complete realignment of Cannyreagh Road and a new communal parking area. 

Mr Donaldson explained that when development commenced at the Newtownards Road end of the site in 2019, Mr and Mrs Goggins and other residents expressed a concern that their access to off-street car parking and garaging would be impacted by the Cannyreagh Road proposals. Mr and Mrs King (No 24) who also had a dropped kerb expressed a similar concern, with their suggestion being that the road should be left as it was. It was accepted that those concerns were legitimate and the current proposal was designed to specifically address them. Cannyreagh Road would be retained in its existing alignment and the previously approved car park would be removed. The new short link would link Cannyreagh Road to the distributor.  

This new proposal would not alter the number of approved houses, nor would it change the approved alignment of the local distributor road. It would not result in any increase in traffic to or from the development site. 

The proposed amendment in this part of the site would deliver betterment over the existing permission. In particular: 
· It would retain almost the entire length of Cannyreagh Road, except for a small section (about 20 metres) where it has to abut the new distributor road; 
· All residents with driveways and garages would retain the ability to safely use their driveways; 
· Residents would retain the ability to park along almost the entire Cannyreagh Road frontage;
· Through traffic would be removed from the front of Nos 22-27 Cannyreagh Road and Nos 2A-2F Elmfield Walk; 
· Pedestrian movement along Cannyreagh Road would be unhindered; and 
· It would allow more hedges and trees to be retained than in the approved arrangement. 
In relation to the concerns raised, it was not for the Applicant to determine whether the latest representations had merit – it was for the decision makers. In that respect the Council’s Planning Officers, DfI Roads, Environmental Health and the Tree Officer had all reviewed the proposal in detail and considered the additional representations. They had all determined that the proposals were compliant with policy and guidance and that permission should be granted. Their independent assessments must be given substantial weight in the decision-making process. 

Mr Donaldson advised that in 2019, Mr and Mrs Goggins referred back to the outline permission and themselves had stated ‘that if Cannyreagh Road was retained in its present state, the new spine roads could still be accessed and many more trees would remain in situ’. They also suggested some form of exit point for Cannyreagh Road residents onto the re-aligned linkage which might necessitate removal of the proposed car park.

Mr Donaldson acknowledged that the proposal would bring change for some residents; however, the residents had certainly not been ignored by the development team. This application was lodged to ensure access to existing driveways and retention of Cannyreagh Road as requested. The proposal met DfI requirements. 

This proposal related to development which had been planned and programmed for development in Donaghadee for many years. Several permissions had already been granted and remained extant. Mr Donaldson asked the Committee to support the independent assessment by the Planning Officers and grant permission for the proposed amendments to the development.  

The Chair invited questions from members for the representatives.   

Councillor Cathcart questioned if there was a fall-back position if the roads abandonment order was to be refused. Mr Donaldson explained that the roads abandonment process was completely separate from the planning process. There was an extant planning permission that could be implemented. The previous proposal caused difficulties for the residents and their driveways which was why the proposal had been amended and redesigned.  The current application addressed the concerns raised by the residents and brought the most practicable and deliverable solution.   

Councillor Cathcart questioned if the abandonment could be achieved if the application was to be refused. Mr Donaldson was unsure if the abandonment order would be achieved as that was a separate process. Anyone had the right to make representations to an abandonment process. Mr Donaldson highlighted the wish to secure planning permission that addressed the concerns that were raised in 2019. By way of background, the reserved matters application was approved in 2018 and that time there was no representations from residents. Mr Donaldson clarified that residents were not instructed or asked to withdraw their objections. Residents lodged objections at the time related to the Newtownards Road end and residents were advised those did not relate to Cannyreagh Road.  

Councillor Cathcart felt the application was a betterment of what had originally been proposed however he was trying to ascertain if the previous application was a viable fall-back. Councillor Cathcart asked if Mr Donaldson felt more could be done to improve road safety at the junction.  

Mr Donaldson did not feel more could be done as the proposal had been carefully designed by chartered engineers. The proposal had been discussed a number of times by DfI Roads.  The proposal had footpaths, crossing points, adequate road widths etc. which all complied with all the requirements. The proposal was entirely acceptable and a compliant arrangement in terms of road safety and design,  

Councillor Kendall asked if the alternatives as alluded to by Mrs Goggins were considered.  If the application was to be deferred to re-look at the alternatives how much of an impact would that have on the development.  

Mr Donaldson explained that a lot of the frustration came from 2019 when the concerns were lodged regarding the driveways and residents wanting Cannyreagh Road retained which was what the amendment sought to do. The roads engineers had explored a number of alternatives which he expanded upon, though those were deemed not feasible or practical. The room was not available for roundabout. He reassured the Committee that the proposal had been given careful consideration.  Although there would be change, the amended proposal brought the minimum impact.   

There were no further questions for the representatives and they returned to the public gallery.  

The Chair invited questions from members for the Planning Officer. 

In relation to the alternatives suggested, Councillor McRandal sought the Planning Officers view in that regard. The Planning Officer stated that the Planning Service having consulted with DfI Roads considered that the current application was acceptable in its current form and therefore could not ask for alternatives. 

Councillor McRandal asked if the consideration of road safety was based solely on the consultation with DfI Roads. The Planning Officer stated that there had been no evidence to demonstrate that the proposal would cause a road safety issue.  She advised that she had asked DfI Roads to look at each objection that had been submitted and she was content that it had provided due consideration of those. 

Proposed by Alderman Smith, seconded by Councillor McRandal, that the recommendation be adopted, that planning permission be granted.   

Alderman Smith empathised with Mrs Goggins perspective. He wondered if the current proposal was an improvement and noted the Council’s flexibility to respond to the matter. The developer had stated that the current proposal was a betterment and the Council was limited on its ability with DfI Roads stating it was content. 

Councillor McRandal recognised the difficulties, however, he felt the current proposal was a betterment. The car parking issue had been dealt with and was not a compelling argument with alternatives available. He was concerned in respect of road safety however felt everything had been done in that regard.  

Councillor Cathcart stated that the current proposal was undoubtedly a betterment however he wondered how the original proposal was approved as reserved matters. Although a betterment he was not convinced that the proposal was the best that it could be. However, given the issues were outside the remit of the Planning Committee he reluctantly supported the proposal. 

The Chair noted the constraints of the Committee. Mrs Goggins highlighted some good points however the application met policy and had been cleared by DfI Roads. 

Alderman Graham understood the objectors’ lack of confidence in the process given that the reserved matters had been approved. 

As members were not all in agreement a recorded vote was undertaken which resulted as follows: 

	FOR (6)
	AGAINST (0) 
	ABSTAINED (8)
	ABSENT (0)

	Aldermen 
	
	Aldermen 
	

	Smith 
	
	Graham
	

	McIlveen 
	
	McDowell
	

	
	
	
	

	
	
	
	

	Councillors 
	
	Councillors 
	

	Cathcart 
	
	Creighton
	

	Harbinson 
	
	Kendall 
	

	Morgan 
McRandal
	
	Martin 
McKee
	

	 
	
	McLaren 
	

	
	
	Wray
	



*Councillor Kerr was unable to vote as he entered the meeting during the consideration of the application. 

RESOLVED, on the proposal of Alderman Smith, seconded by Councillor McRandal, that the recommendation be adopted and that planning permission be granted.  

(Councillor McCollum re-entered the meeting)

4.3	LA06/2021/0627/O - Land adjacent to and approximately 17m east of 6a Ballykeigle Road, Comber - Farm Dwelling and Garage
	(Appendices V, VI)

PREVIOUSLY CIRCULATED:- Case Officer’s Report and Addendum. 

DEA: Comber
Committee Interest:  A local development application “called-in” to the Planning Committee by a member of that Committee (Councillor Morgan)
Proposal: Farm dwelling and garage 
Site Location: Land adjacent to and approximately 17m east of 6a Ballykeigle Road, Comber 
Recommendation: Grant Planning Permission 

The Principal Professional & Technical Officer (C Blair) outlined the detail of the application noting that as the application was for outline permission, it was the principle of development that was being considered with the detail of the proposal to be submitted at any reserved matters stage should Members agree with the officers’ recommendation to approve the application. 

Members should further note that there were no objections to the proposal from Statutory Consultees and no representations had been submitted, either in support of or objecting to the proposed farm dwelling. 

The site was located on the south side of Ballykeigle Road to the east of No.6a, which was a single storey detached dwelling and domestic garage, both which front onto Ballykeigle Road.  The site consisted of an agricultural field and was bounded by a hedgerow along the road frontage. It was relatively flat in topography with open views of the surrounding countryside and trees located to the south. A 1.2m ranch fence defined the western boundary with No.6a. The surrounding land was rural in character with agricultural fields.

In terms of the policy consideration for the application, the Ards and Down Area Plan 2015 was the current local development plan for the area. The site was located in the countryside and was compliant with the Plan. 

Policy CTY1 of Planning Policy Statement 21 'Sustainable Development in the Countryside' sets out the types of development which were considered to be acceptable in the countryside.  More specifically, CTY1 made provision for ‘a dwelling on a farm in accordance with Policy CTY10'.  CTY 10 was therefore the main policy consideration for this application and in particular paragraph (a) which was – “the farm business is currently active and has been established for at least 6 years.” However, for completeness, the Planning Officer advised that the Planning Service was content that paragraphs (b) and (c) were met in that there had been no development opportunities sold off within 10 years of the date of the application, and the new building was visually linked or sited to cluster with an established group of buildings on the farm. It however had not been practicable to access the site from an existing lane. The Planning Service considered that the proposed siting to the rear of site enabled it to meet the requirements of policies CTY 13 (Integration) and CTY 14 (Rural Character). 

In terms of this application the agricultural activity related to a small field to the rear of the house and a larger field adjacent and east of the house.

There were two key elements of CTY 10(a). Firstly, whether the farm business was currently active, and secondly, had it been established for at least six years. The business was not currently engaged with DAERA and did not have a business ID No (confirmed by DAERA). The applicant had submitted other evidence in support of the application to demonstrate that the business was currently active and that it had been established for at least 6 years. To not have a Farm ID was not fatal to the policy test as the ID was there to indicate whether an applicant claimed the single farm payment subsidy. On this occasion, the applicant did not. Therefore, the applicant must demonstrate through other means and the submitted receipts as set out in the Case Officer’s Report demonstrated that the farm business was currently active business therefore meeting the first test of criterion (a). 

As set out in the case officer’s report, the Planning Appeals Commission underlined the period of relevance to be the preceding six years from the date of the application, and to an extent the information prior to this date was not as relevant. The Officer alluded to an example of PAC decision. 

The Planning Department must be mindful of the Strategic Planning Policy Statement which outlined agricultural activity as per Article 4 of the European Council’s Regulations (EC) No.1307/2013. 

In terms of the second test of criterion (a) that was to show that the business had been established for at least six years. The receipts also submitted go some way to supporting this however they do not cover the entire six-year period. The applicant had also relied upon letters from third parties regarding the sale of produce to them, Google Earth images and Google Street View images. The agricultural activity was on the small field to the rear and the field adjacent and east of No.6A Ballykeigle Road, as displayed on the google earth images.

The Planning Officer also referred Members to a decision taken by a previous Planning Committee in 2018, where it was accepted that the bar for this test within CTY 10 was low. CTY 10 did not list the type and level of evidence required and therefore the Planning Service could not demand that an applicant produced such levels for example, accounts information.  In relation to LA06/2017/1072/O for a “Site for dwelling on a farm” at lands approximately 15m North of 48 Ballydorn Road, Killinchy - whilst the applicant had a business number this applicant too was not claiming single farm payment and relied solely upon other information. Whilst material policy considerations were assessed on a site-by-site basis, the Planning Service recommended that members accept this application as the information demonstrated that agricultural activity had been ongoing for at least six years and was therefore established. The Planning Service recommended that planning permission was granted.

The Chair invited questions from Members for the Planning Officer.  

Councillor Cathcart noted that the application had been in system for some time and questioned the reasoning for the delay. The Planning Officer stated that the evidence was built up over time although there was an issue with NI Water regarding sewage disposal. 

Alderman Smith noted the fundamental question was – was the site a farm.  He highlighted that the land was 0.24h with the definition of a farm being 3h for single farm payments.  The evidence would suggest there had some degree of cultivation. Alderman Smith questioned the wriggle room noting that the bar for the definition of a farm was very low. He questioned the start and stop point for such proposals. The Planning Officer highlighted that officers had to consider the information that was put before them.  The proposal had a farm number with a farm map. The area was small however CTY10 did not differentiate in terms of the overall size and therefore there was a need to take on board previous PAC decisions from similar schemes across Northern Ireland. The PAC had indicated that a level of agricultural activity was acceptable and from the evidence put forward there was a level of agricultural activity having taken place.   

The Chair referred to the European Legislation (paragraph b) which provided the minimal level.  The Planning Officer stated that legislation did state that maintaining an agricultural area making an estate suitable for grazing. The google earth images showed that there was grazing occurring within the site.  

The Director recalled that the Committee had refused an application on the Greengraves Road, Newtownards, on the basis of not providing substantial evidence on what constituted a farm and that appeal had been overturned. Therefore, that needed to be taken into consideration. It was the minimum activity suitable for grazing or cultivation and there was nothing further in the policy detailing what extent a farm was required to be active.  The Director appreciated the members concerns in that regard and highlighted that as a matter that members may wish to further review within the LDP process in the future. 

In response to a question from Councillor Martin, the Planning Officer reiterated that there had been no objections lodged against the application.  

Councillor Morgan asked a number of questions of the Planning Officer.  She referred to the receipts provided as evidence, only three of those receipts had a name and address detailed which related to this farm and the PAC decisions noted the importance of a name and address. The invoices provided related to fruit and vegetables and she questioned how that related to the farm. Councillor Morgan asked was the site a farm business. 

Responding to those questions, the Planning Officer confirmed that there was only a small number of receipts that had a name and address detailed however there was nothing within CTY10 to detail that there must be a name and address on a receipt.   There was an indication that there was agricultural activity on the land which had been taken in account. 

RECESS 

The meeting went into recess at 9 pm and resumed at 9.15 pm. 

Referring to the evidence provided, Councillor Kendall asked how that compared to the evidence provided in the previous PAC decision.  

(Councillors McCollum and Martin re-entered the meeting – 9.16 pm)

The Planning Officer stated that the evidence was reviewed on a case-by-case basis. The previous appeal decisions were taken into account in relation to the assessment of CTY10. 

Councillor Kendall further questioned the level of information that was provided and she wondered if there was more evidence provided in the appeal decision for testing against CTY10 than what was provided in this instance. The Chair felt that was difficult question to answer. The Officer had detailed what they felt was satisfactory. 

The Director stated that the application that she had referred to was slightly different as the applicant had rented out the land in conacre and therefore only had to demonstrate that the fences and hedging were maintained in good order appropriately for farming. 

Councillor McRandal highlighted that there was already a house on the site and questioned why it would be permissible to build a second house. The Director stated that policy CTY10 permitted a new dwelling on a farm every 10 years. As detailed in the Officer’s address there was another dwelling which the proposal could cluster and visually link with. 

Referring to the plan, Councillor McRandal questioned if the proposal did form a cluster given that the site sat away from the current buildings.  The Planning Officer stated that when assessed from the various visual view points it was considered that the site did visually interlink with the existing buildings at the site. 

The Chair invited Andy Stephens, the agent for the applicant, to the meeting who was in attendance via Zoom and was speaking in favour of the application.

Mr Stephens noted that the application had been in the system since 14 May 2021, and there had been significant discussion, engagement and deliberation with Planning Officers.  He thanked those involved in the Planning section for their positive engagement and efforts on this application to reach the approval recommendation. The Case Officer’s Report provided an excellent chronology and process history of this case, as it referenced both the observational and physical evidence provided in support of the case spanning from 2005 to 2023. The Case Officer’s Report considered notable Planning Appeal Commission (PAC) decisions in the application and interpretation of Policy CTY 10, and specifically the “active and established” test.  There were no objections from any of the statutory consultees to the proposal on traffic/parking, environmental impact, flooding, built heritage or residential amenity grounds.  There were also no 3rd party objections to the application over the 36 months of processing. 

The word ‘active’, did not require a particular level of agricultural activity and  considered as the production, rearing or growing of agricultural products including harvesting, milking, breeding animals and keeping animals for farming purposes, or maintaining the land in good agricultural and environmental condition”. This was identical to the provisions of Section 250 of The Planning (Northern Ireland) Act 2011 and the referred EU guidance. 

The purpose of the duration of time (6year period), applied was to demonstrate an ongoing commitment to agriculture and to deter the speculative formation or subdivision of a farm business. It was not fatal not to have a farm business identification number. Likewise, there was no requirement to be in receipt of subsidies if sufficient alternative evidence existed. The Policy did not apply any specified standard of how evidence of agricultural activity was demonstrated. It was a very low bar test and if there was any ambiguity, then the applicant was entitled to have the proposal assessed on the policy interpretation most favourable to them. 

The Commission’s interpretation had adapted since the policies’ inception in the finalised version of PPS21 on 1st June 2010. Whilst each site and circumstance was considered on its own merits there was five notable appeal decisions which established the interpretation of the “active and established” policy test in CTY10 indicate the following notable points:- 

· The farm did not have to be economically viable, and a ‘hobby’ farmer or a small holding could meet the test.  
· The definition adopted set a very low bar threshold for active farming and it accepted that agricultural activity could fluctuate over a period of time. 
· It also accepted that invoices and paperwork could be submitted to demonstrate. 
· Referring to the PAC decision as alluded to by the Director, Mr Stephens highlighted that the policy did not indicate any standards, the type of evidence or that an address was required.
· The frequency of activity did not need to be considered at a basis level it was about keeping the ground in a good agricultural condition. 

Mr Stephen’s viewed the Case Officer’s Report as fair and balanced and applied the legal principles in the Northern Ireland High Court in ABO Wind NI Limited and Energia Renewables Company 1 Limited’s Judicial Review [2021] – where Humphreys J referenced the precedent value of PAC decisions at paragraphs 34 – 38 & 100, reaffirming the Commission’s decisions must either be accepted and respected or challenged through the courts. The Case Officer’s Report confirmed the proposal was compliant with all aspects of the local development plan, regional planning policy and that all material considerations had been considered. Policy CTY10 applied a low bar threshold with the PAC accepting there was no prescribed evidential standard. The applicant’s evidence had been considered on the balance of probabilities. It was an accepted planning principle, that if matters were finely balanced, the decision would go in favour of the applicant. That was set out in the overarching presumption in favour of development in the absence of demonstratable harm. Likewise, the Planning Act required the consistent application of planning policy and as alluded to there was previous applications. 

Mr Stephens fully supported the positive recommendation before members, and he  respectfully asked the Committee to endorse the granting of planning permission. 

As there were no questions for Mr Stephens he was returned to the virtual public gallery. 

The Chair invited questions from members for the Planning Officer. 

Proposed by Alderman Graham, seconded by Councillor Kerr, that the recommendation be adopted.  

Speaking to his proposal, Alderman Graham felt that it was significant point that there had been no third party objections to the proposal.   

Councillor Kerr was content that the application met all the required credentials. 

Alderman Smith accepted that the proposal did meet the policy although noted that the bar was too low in that policy and that was something which should be reviewed as part of the LDP. 

Councillor Morgan stating that she would be voting against the proposal as she could not see how the application met the policy.   She questioned how low the evidence needed to be with only three receipts having been submitted with the name and address. Councillor Morgan felt the Committee should not be pre-empting planning appeals decisions and it was for the Committee to determine the application against the planning policies. 

The Chair highlighted that previous PAC decisions needed to be taken into account and guidance was being yearned from those.   It was recognised that the policy set a low bar of what determined agricultural activity.  

The Director stated that whilst the justification and amplification sets out the requirement for a farm ID number, that was not in the policy headline box and therefore not set as a policy requirement. Consistent planning appeal decisions stated that it was not fatal to the consideration of the application. 

As all the Committee were not in agreement, a recorded vote was undertaken which resulted as follows; 

	FOR (13)
	AGAINST (3)
	ABSTAINED (0)
	ABSENT (0)

	Aldermen 
	
	
	

	Graham 
	
	
	

	McDowell 
	
	
	

	McIlveen 
	
	
	

	Smith 
	
	
	

	
	
	
	

	Councillors
	Councillors 
	
	

	Cathcart 
	Creighton 
	
	

	Harbinson 
	McRandal 
	
	

	Kerr 
	Morgan 
	
	

	Kendall 
	
	
	

	McKee 
	
	
	

	McCollum 
	
	
	

	McLaren 
	
	
	

	Wray 
	
	
	



*Councillor Martin did not vote on the application as he was absent for part of the consideration*

RESOLVED, on the proposal of Alderman Graham, seconded by Councillor Kerr, that the recommendation be adopted. 

4.4	LA06/2019/1295/F - Site of the former Bangor Leisure Centre, Castle Park Avenue, Bangor - 19 apartments (4 storey) with on-site parking and amenity space
	(Appendix VII)

PREVIOUSLY CIRCULATED:- Case Officer’s Report. 

DEA: Bangor Central 
Committee Interest: A local development application attracting six or more separate individual objections which are contrary to officers’ recommendation.
Proposal: 19 apartments (4 storey) with on-site parking and amenity space
Site Location: Site of the former Bangor Leisure Centre, Castle Park Avenue, Bangor
Recommendation: Grant Planning Permission 

The Principal Planning and Technical Officer (C Blair) outlined the detail of the application. 

Members should note that eight letters of representation from six separate addresses had been submitted, all of which were fully considered within the Case Officer’s report. However the issues raised include road safety – impact of the access and increased traffic in area, potential overlooking of the hotel and adjacent primary school, noise nuisance, and design and massing of proposed building out of keeping in the area. 

Members should further note that a previous planning application, LA06/2016/0279/F, was granted full permission on 7 September 2017 for “Demolition of the vacant leisure centre and erection of 14 No. Apartments and associated car parking, access and ancillary works.”
 
The site was located adjacent to the Castle Park Avenue and Castle Park Road junction. The site was vacant and was at a lower level than the adjacent road. The front part of the site contains green open space with trees and a pedestrian path. 
An existing access onto Castle Park Road served the site. The western and southern site boundaries comprised mature trees. The four-storey Premier Inn hotel was located in the northern half of the former Bangor Leisure Centre site with this adjoining boundary consisting of palisade fencing. Bangor Central Integrated Primary School was situated to the northeast at a lower ground level. To the south and southeast of the site was Castle Park with the listed Bangor Castle and its Historic Parks and Gardens beyond. 

This slide showed the site layout of the current application and it was noted that the  layout was similar to the originally approved. 

The North Down and Ards Area Plan 1984-1995 (NDAAP) was the current statutory plan for the area however the draft BMAP Plan 2015 remained a material consideration. 

The site was located within the Town Centre and an Area of Parking Restraint as designated in draft BMAP 2015. The town centre area comprised a number of uses including retail, offices, residential and recreational. 

Taking account of the previously approved apartment development on the site and other residential uses within the Town Centre area the principle of development on the site was considered acceptable. 

In terms of parking within the site, the proposal included 20 parking spaces for 19 apartments. DfI Roads considered that low with the standard of 1.5 spaces per unit, however, within draft BMAP the Area of Parking Restraint identified one space per residential unit. Although BMAP has been quashed the Area of Parking Restraint was assessed during the public inquiry of draft BMAP and considered an acceptable level. If and when draft BMAP was lawfully adopted this area of parking restraint would remain. 

The site was in close proximity to public transport (rail and bus serviced) and a bicycle storage area has been included in the proposal. It was considered that alternative modes of transport were also available. Taking account of these points it was considered that the parking space provision within the site was acceptable. 
DfI Roads had not raised any objection in relation to the proposed access or that the proposal would prejudice road safety or significantly inconvenience the flow of traffic. 
In terms of design, the proposed building was four storey in height with the 4th floor set back from the façade and finished in contrasting materials, which reduced the visual impact of the proposal in terms of its scale, overall appearance and dominance. The plans indicated that the apartment building height would be lower than the adjacent hotel.

The proposal would be sited on lower ground level than the adjacent roads with the roadside trees retained to ensure continued screening with the area of undeveloped open space at the front of the site retained.  

The building would be sited on lower ground level than the adjacent roads with the roadside trees being retained to ensure continued screening. 

In terms of amenity space the proposal was acceptable with 10 square metres being exceeded per apartment. There was no impact on the adjoining hotel with no windows on the adjacent gable facing towards the hotel. 

The proposed apartment building had been designed with a walkway on each floor along the elevations facing the hotel and school. Those walkways would be screened by fixed louvre panels which would limit views out of and into the walkways to protect the proposed residential amenity and prevent overlooking into the hotel and school. 

Additionally, there was sufficient separation distance to the northeast facing the school with no windows on the adjacent side elevation. The mature band of trees along the adjoining shared boundary were to be retained. There would also be no adverse loss of natural light or overshadowing of school buildings given the significant separation distance.

Given the proximity of the proposal to the road network, hotel and school a Noise Impact Assessment was submitted. Environmental Health was content with the mitigation measures proposed within the design and conditions would be added to ensure specific glazing, ventilation and wall & ceiling material to provide noise attenuation. 

The proposal complied with the relevant criteria of Policy QD1 of PPS 7. 
In terms of the site’s close proximity to City Hall, a Grade A listed building and Bangor Castle Stable Yard, the Visitors Centre, Grade B+ listed, HED were consulted and were content with the proposal given the use of sympathetic, high quality materials including the contrasting materials to the 4th floor, planting of more trees, and the use of the natural gradient of the site all of which help to limit any impact and respect the setting of the listed buildings. HED had proposed the use of a number of materials in any proposed landscaping scheme which would be conditioned. 

The scheme complied with the requirements of the SPPS and policy BH11 of PPS 6 (Development affecting the setting of a listed building). 

A Drainage Assessment Addendum submitted in September 2022 demonstrated that the proposed construction of a suitable drainage network was feasible. DfI Rivers had no objection subject to condition in terms of any potential flood risk from exceedance of the network. A negative condition would be attached to any decision notice to ensure that the method of sewage disposal had been agreed in writing with NI Water.  The Planning Department recommended that the application was granted.

The Chair invited questions from members.  

Councillor McRandal expressed concern regarding car parking, he noted the parking guidelines and sought clarity that the appropriate test was one space per apartment. The Planning Officer confirmed that within the area of parking restraint the rule was one car parking space per residential unit.  

Councillor Cathcart noted that the application was submitted in 2019 and he questioned if it was the NI Water issue that caused the delay. To the best of his knowledge, the Planning Officer stated that issue had caused a significant delay.  

Councillor Cathcart referred to the boundaries and asked what was proposed. The Planning Officer stated that a condition would be placed on an approval to ensure submission of a suitable landscaping scheme. In terms of the existing boundaries, the trees would be maintained and augmented with hedging. 

The Chair asked if the previous planning application had expired for 14 apartments. The Planning Officer confirmed that had expired.  

The Chair invited Mr Donaldson and Ms Whyte (Agent/Architect) to come forward who were speaking in support of the application.  

On behalf of the applicant, Ms Whyte welcomed the Case Officer’s comprehensive report and the recommendation of approval. Since lodging the application in 2019 the department, applicant and agent had worked consistently to ensure a design that fulfilled planning requirements and addressed relevant concerns raised. The applicant was local who had a portfolio of quality residential “build to let” developments and this was a continuation of same. In response to the concerns raised Ms Whyte outlined the following:- 
· Increase in numbers apartments and material  - was a choice:- from 14 to 19 units was economic, added to the sharp increase in the cost of building materials, was the overriding determination to deliver a building and associated landscaping with a high quality material finish. The additional units made that feasible.  Samples and exemplars had been provided that would elevate the quality of finish and complement the existing historic as well as neighbouring buildings. 
· Noise – The applicant provided a noise impact assessment.  The applicant would  take all reasonable steps to minimise disturbance during construction (e.g. discussions with Environmental Health and neighbours - piling was proposed during the school holidays & within working hours or otherwise agreed) with the department.
· Overlooking – the walkways would be permanently screened and existing mature evergreen trees would be retained. 
· Landscaping – McIlwaine Landscape Architects had been involved from the start of the application and consultation had occurred with HED regarding the quality and style of landscaping.
· The Applicant was content to engage with the school going forward with all reasonable steps taken to ensure considerate contractors’ practice. 
· Bin storage – that would be in a “landscape covered” location, separate from the living accommodation that would be easily serviced and accessed by tenants and operatives. 

In finishing, Ms Whyte trusted her remarks served as a reassurance to those who voiced concerns and she look forward to receiving the planning approval that would  allow the regeneration of the former diving pool site to at last commence.

The Chair invited questions from members. 

Councillor Cathcart welcomed work occurring with the school to minimise any disruption. He referred to his earlier question regarding landscaping and sought confirmation that there was DfI approval for visibility splays. He also questioned the material of the boundaries.  Ms Whyte advised that the boundaries would be a combination of a fence and native hedging, that was to be kept at a certain height. In terms of the visibility splays those were good along with a wide footpath and green belt. 

Noting the historically importance of the area, Councillor Cathcart was glad to hear that the trees were going to be retained. He also welcomed the HED conditioning of some of the materials and the design noting the deliberations that had previously occurred during the approval of the Premier Inn application with this proposal sitting alongside that.  

Councillor Morgan asked how the increase in apartment from 14 to 19 apartments had been achieved. Ms Whyte advised that had been achieved by reducing the size of the apartments and a slight reconfiguration of the layout.  The apartments would be a combination of 1-bed and 2-bed apartments.  

Councillor Creighton referred to the temporary fence that was at the site presently and questioned if that was the site boundary. Ms Whyte explained that the site boundary that was around the inside of the current footpath.   

Councillor Creighton was pleased to see the green space approaching the City Hall.  

In relation to the concerns raised regarding the safety of access to the school, Councillor McCollum noted that DfI had not raised any concerns in that regard however questioned the distance between the entrance to the school and the entrance to the proposed development.   Ms Whyte referred to the car park and lay-by and explained that the entrance to the school was off-set considerably.  

As there were no further questions, Mr Donaldson and Ms Whyte returned to the public gallery. 

The Chair invited questioned for the Planning Officer. 

Councillor Morgan expressed concern regarding the reduction in size of the apartments and questioned the size of those. The Planning Officer stated that the proposal met the space standards required under policy. The proposal was within an area where there was presumption of favour of development.  

Councillor Creighton asked if the apartments were to be used as AirBnBs. The Planning Officer stated that the planning office could not provide comment in that regard and that the application was 19 apartments. 

Proposed by Councillor Cathcart, seconded by Councillor Kendall, that the recommendation be adopted, that planning permission be granted.  

Speaking to his proposal, Councillor Cathcart welcomed the design and the conditions were appropriate. Parking in the City had been debated at length,  applications with less car parking spaces had been approved and he therefore did not feel that was a valid reason to refuse. As previously stated, he welcomed the applicant working with the school to address any concerns regarding disruption. 

Councillor Kendall was content the application met the necessary requirements. 

The Chair was not satisfied with the car parking, he felt the parking was restricted in the surrounding area and noted the potential impacts on the car park at Castle Park.  

As members not all in agreement, a vote was undertaken which resulted as follows:

	FOR (14)
	AGAINST (2)
	ABSTAINED (0)
	ABSENT (0)

	Aldermen 
	Alderman 
	
	

	Graham 
	McIlveen 
	
	

	McDowell 
	
	
	

	Smith 
	Councillor 
	
	

	
	Harbinson 
	
	

	
	
	
	

	Councillors
	
	
	

	Cathcart 
	
	
	

	Creighton 
	
	
	

	Kerr 
	
	
	

	Kendall 
	
	
	

	Martin 
	
	
	

	McKee 
	
	
	

	McCollum 
	
	
	

	McLaren 
	
	
	

	McRandal 
	
	
	

	Morgan 
	
	
	

	Wray 
	
	
	



RESOLVED, on the proposal of Councillor Cathcart, seconded by Councillor Kendall, that the recommendation be adopted, that planning permission be granted. 

4.5	LA06/2021/)118/F - West of Nos. 39 and 80 St Andrews Avenue, Ballyhalbert, immediately West of 45 Longfield Way and North of Nos.72 and 84 Longfield Way, Ballyhalbert - Housing development of 98 units, detached garages (site nos. 175 to 272 inclusive), extension to footpath on Shore Road and playpark 
	(Appendix VIII)

PREVIOUSLY CIRCULATED:- Case Officer’s Report. 

DEA: Ards Peninsula 
Committee Interest: An application in the major category of development – approved by Planning Committee at its meeting of 07 November 2023, but further amendments received to include extension to footpath on Shore Road and installation of a playpark
Proposal: Housing development of 98 units, detached garages (site nos. 175 to 272 inclusive), extension to footpath on Shore Road and playpark
Site Location: West of Nos. 39 and 80 St Andrews Avenue, Ballyhalbert, immediately West of 45 Longfield Way and North of Nos.72 and 84 Longfield Way, Ballyhalbert
Recommendation: Grant Planning Permission  

The Senior Professional and Technical Officer (C Rodgers) outlined the detail of the application. 

The application seeks full planning permission for 98 dwellings in Ballyhalbert. The proposal would form an extension to the existing St. Andrew’s development located to the north of village.

Members would recall that this application was approved at the November Planning Committee meeting.  Prior to the decision notice being issued further amendments were received to include an extension to the footpath on Shore Road and the installation of a playpark. The application had therefore been brought back to Planning Committee for determination.

It was important to remind members that the principle of residential development on this site had clearly been established. The site formed part of the designated housing policy area in the Ards and Down Area Plan and there was a long history of planning approvals associated with the wider designation. Many of the houses in the St. Andrew’s development had been constructed and were now occupied. 

Outline planning permission for the wider designation was originally granted in the year 2000 and was followed by approval of the reserved matters. The permission pre-dated the introduction of the PPS8 policy requirement to provide a playpark as part of residential developments of 100 units or more. Numerous applications to amend house types within the zoning had since been granted planning permission.  

The Planning Service had advised the Applicant of concerns expressed by members of the Planning Committee regarding the lack of playpark provision in this part of the village.  In response, the Applicant now proposed to provide a playpark within the site to ensure the layout included adequate provision for children’s play.

The visual showed the location of the playpark within a central area of open space which would be well overlooked by the proposed dwellings. This central location would promote user accessibility and safety. That was a welcome addition to the scheme and would assist the creation of a quality residential environment.

A wide range of playground equipment would be provided including a climbing frame, standard swing, a pod swing, a seesaw, springer, and rotating equipment. Safety surfacing would be installed as per safety standards, a 1.2m fence and single gate would enclose the play park in the interests of child safety. A condition was recommended to ensure that the playpark would be provided prior to the occupation of 25 dwellings and would be subsequently managed and maintained by a management company on behalf of the residents.

Subsequent to further advertisement and neighbour notification, seven additional objections were received. Matters raised had been considered in detail in the addendum to the report and related primarily to road and pedestrian safety, provision of safe areas for children’s play and impact on existing infrastructure.

The existing footpath would be extended along the existing verge to the driveways of 94 and 95D Shore Road.  It was considered that provision of this playpark, in addition to the proposed areas of space would go some way towards reducing the need for pedestrian travel from the development to the existing playpark within the centre of Ballyhalbert. DfI Roads provided no objection to the current application in terms of roads safety subject to the provision of the proposed footpath extension.

The speed humps within the development would aid the regulation of speed within the development and there would also be footpaths for pedestrians to use within the development.  

To conclude the application site formed part of a wider area of land that was deemed suitable for housing through the Development Plan. The site also had a long planning history for similar residential development. The layout closely reflected the layout for the change of house type application approved in 2012 under the same policy context but with the addition of a playpark and extension of the existing footpath to enhance the scheme.

No objection had been received from any statutory consultee. Having weighed all the material planning considerations it was recommended that this application proceed by way of an approval of planning permission subject to conditions listed in the addendum.

Proposed by Councillor Kerr, seconded by Councillor Wray, that the recommendation be adopted, that planning permission be granted. 

Councillor Kerr welcomed the addition of the playground and the extension to the footpath.  

Councillor Wray felt it was fantastic news and noted that a lot of the concerns discussed when considering the previous application had been addressed.  He thanked the Planning Officer for detailing the concerns of the Committee to the applicant.  Councillor Wray questioned where the traffic calming measures would be placed.  

The Planning Officer stated that those traffic calming measures were proposed for within the development itself.  The private street determination drawings showed a number of speed humps to slow traffic within the development. The Officer referred the Member to the plans on the planning portal. 

Councillor Cathcart was pleased with the application, he knew the people of Ballyhalbert and elected representatives had campaigned for a play park for the area  for some time.   The proposal brought a positive development and was great news for the village of Ballyhalbert. 

Councillor McRandal viewed it as refreshing that the feedback of members had been listened to.  He noted the application also brought the addition of a new house along with the playpark and questioned the location of those. The Planning Officer highlighted using the visual, that the playpark would be positioned on what was previously approved as a landscaped area of open space.  She was of the view that the additional house was a detached house changed to semi-detached houses. The layout remained essentially the same.  

On behalf of the Committee, the Chair thanked the Planning Officer for her action in this regard. 

RESOLVED, on the proposal of Councillor Kerr, seconded by Councillor Wray, that the recommendation be adopted, that planning permission be granted.  

4.6	LA06/2023/1910/F – Cloughey Pavilion, Main Road, Cloughey - Proposed two storey extension and existing Pavilion to include a balcony and associated alterations as well as other works including a paladin fence and disabled parking (renewal of approval LA/2017/1256/F)
(Appendix IX)

PREVIOUSLY CIRCULATED:- Case Officer’s Report. 

DEA: Ards Peninsula 
Committee Interest: An application relating to land in which the Council has an interest 
Proposal: Proposed two storey extension to existing Pavilion to include a balcony and associated alternations as well as other works including a paladin fence and disabled parking (renewal of approval LA06/2017/1256/F
Site Location: Cloughey Pavilion, Main Road, Cloughey
Recommendation: Grant Planning Permission 

The Principal Planning and Technical Officer (C Blair) outlined the detail of the application. 

The site comprised a single storey building, which was used for community/sports activities, was accessed via an existing lane.  The site lay within an enclosed area which contained a bowling green and three tennis courts. 

The site’s northern, eastern and southern boundaries were defined by a combination of steel mesh security fencing and close board fencing. The western boundary was undefined as the site formed part of a larger sports complex. The topography of the site was level with undulating sands and grass area to the east. The surrounding area was predominantly residential with properties assuming a variety of styles and scales. The Warren and Cloughey Beach was located southeast of the site.

Members should note that there are no objections from consultees subject to conditions. There had been no letters of representation, either objecting to or in support of the application. 

The Planning Officer highlighted that the application was a renewal application at the site for previous approval under LA06/2017/1256/F – “Proposed two storey extension to existing Pavilion to include a balcony and associated alterations as well as other works including a paladin fence and disabled parking”, which was granted on 5 September 2018.  

As such, the principle of the development had already been considered and deemed acceptable during the processing of this application. It should be noted that there had been no change in the development plan or policy context since this original approval.

Moving now to the Plan and Policy consideration. The site was located in the countryside and therefore out with Cloughey Settlement Limit. 

The site was located within a Local Landscape Policy Area and was immediately adjacent to the Outer Ards Area of Special Scientific Interest, Outer Ards Ramsar site, North Channel Special Area of Conservation, and the Outer Ards Special Protected Area. The proposed extension to the existing pavilion including balcony has no detrimental impact to the existing beach to the southeast.

This site was found within LLPA 4 of ADAP 2015, which was entitled “Caravan Park and adjoining lands”. The proposal was on an area of existing development and given the surrounding topography there would be limited views with no material impact on the LLPA. The proposal did not extend beyond the existing site boundary into the undeveloped headland area.

The SPPS referenced the Regional Development Strategy (RDS) and outlined that coastal areas need to be protected from coastal squeeze, to safeguard against loss of distinctive habitats, and to help adaptation to climate change, and states the landscape setting of features should also be conserved. The proposed development to extend the existing building, erect fencing and provide disabled parking does not have an adverse impact on the surrounding coastal area, does not alter existing access arrangement (including to the beach) and does not lie within the 1 in 100 year fluvial or 1 in 200 year coastal flood plain.

The proposed development could be visually integrated into the surrounding landscape, was of appropriate design and did not cause a detrimental change to, or further erode the rural character of the area. Therefore, it was compliant with policies CTY 1, CTY 13 and CTY 14 of PPS 21 ‘Sustainable Development in the Countryside’. 

Finally, in terms of Policy OS3 [Outdoor Recreation in the Countryside] of PPS 8 for Open Space, the proposed development was of a high standard design and was sympathetic to the surrounding environment due to its siting, layout and landscape treatment. As such it met the requirements of this policy. 

The Planning Service recommended that the proposed development was granted full planning permission subject to any condition required. 

There were no questions from members. 

Proposed by Councillor Wray, seconded by Councillor Kerr, that the recommendation be adopted, that planning permission be granted. 

Councillor Wray expressed his delight with the application for the community of Cloughey. 

Councillor Kerr agreed and stated that the pavilion was a great asset for the community. 

RESOLVED, on the proposal of Councillor Wray, seconded by Councillor Kerr, that the recommendation be adopted, that planning permission be granted.

5.	Update on Planning Appeals 
	(Appendices X)

PREVIOUSLY CIRCULATED:- Report from the Director of Prosperity providing the undernoted detail:- 

Appeal Decisions

1. The Planning Appeals Commission found, on 29 November 2023, that there was no valid appeal in relation to the refusal of planning permission below. 

	PAC Ref
	2022/A0204

	Application ref
	LA06/2018/0996/F

	Appellant
	Cedarville Ltd

	Subject of Appeal
	Erection of 8 dwellings with associated car parking and landscaping

	Location
	Lands to the West of 7 Main Street and South of 6a Ballyrawer Avenue, Carrowdore



The Council refused the application on 13 January 2023 for the following reasons:

· The proposal is contrary to the SPPS in that it had not been demonstrated that the adjacent minerals development is not likely to compromise safety or to significantly impair the amenity of people living in the proposed dwellings;
· The proposal is contrary to Policy QD1 of PPS 7: Quality Residential Environments in that it had not been demonstrated that residents of the proposed dwellings will not be adversely affected by noise and dust arising from activities of the adjacent quarry.

The application form submitted to the Council described the location of the site as “Lands to the West of 7 Main Street and South of 6a Ballyrawer Avenue, Carrowdore”.  However, the site was in fact located to the east of 7 Main Street and to the south west of 6a Ballyrawer Avenue. 

The Commissioner stated that the description of the site location relied upon by the Council was seriously misleading.  It may have led interested members of the public to believe that the proposal related to land on the opposite side of Main Street and they may therefore have assumed that the proposal would not affect them and may not have followed the matter up.  The misleading address could therefore have prejudiced their ability to comment on the proposal. 

While the inaccuracy in the relationship to 6a Ballyrawer Road was of less consequence, the confusing of east and west in relation to 7 Main Street was fatal.  The published address failed to inform people living in the locality of the proposal and could prejudice their ability to follow the matter up by making representations if they wish.  Failure to publish a proper notice defeats the purpose of publication and renders the Council’s decision on the application invalid.  Accordingly, it was found that there could be no valid appeal.

The Council had contacted the agent for the applicant and was awaiting amended application forms but had re-advertised and neighbour notified on the basis of the correct address.  Staff had been reminded of the importance of checking addresses at validation stage accordingly.

1. The following appeal was upheld on 27 November 2023. 

	PAC Ref
	2022/A0193

	Application ref
	LA06/2020/1008/O

	Appellant
	Ashton Fraser Investments

	Subject of Appeal
	The refusal of outline planning permission for the erection of 9 dwellings with access off Messines Road

	Location
	Lands immediately north of 10-18 Cambourne View and 17 Cambourne Park, Newtownards



The above application had been called-in to Planning Committee and was heard on 18 January 2022 when members were advised by DfI Roads that the protected route onto which the proposed development would access was a ‘Category 2’ meaning that it fell within Policy AMP 3 of PPS 3 – ‘Other Dual Carriageways, Ring Roads, Through-Passes and ByPasses – All locations’.  That was disputed by the applicant’s barrister as the road was not categorised as such on the DFI Roads website and that further to a decision by the Planning Appeals Commission in 2005, any ambiguity should be settled in favour of the applicant.  

Members voted to defer the matter for legal advice; however, the applicant sought the application be refused without be referred back to Planning Committee in order that an appeal could be lodged as soon as possible.  The refusal decision issued on 02 February 2023 with the following reasons:

· The proposal is contrary to PPS 3 , Policy AMP 3 in that it would, if permitted, result in the creation of a new vehicular access onto a Protected Route, thereby prejudicing the free flow of traffic and conditions of general safety;
· The proposal is contrary to PPS 3, Policy AMP 2 in that it would, if permitted, prejudice the safety and convenience of road users since it would lead to an unacceptable level of conflict by reason of the increased number of vehicles entering and leaving the proposed access including the unacceptable provision of a Right Turning Pocket.

Further to legal advice, the Council liaised with the applicant prior to the hearing and subject to provision of a traffic island to enable left-turn in, left-turn out only, withdrew its reasons for refusal.  DfI Roads confirmed that while it no longer had any road safety concerns, it still had concerns regarding the principle of taking access from the Messines Road due to its Protected Route designation; however, DfI Roads was a consultee, whilst the Council was the statutory decision maker.  The Commissioner upheld the appeal on the basis of the revised road arrangements.

New Appeals Lodged – as of the date of this report there have been no new appeals received. 

Details of appeal decisions, new appeals and scheduled hearings can be viewed at www.pacni.gov.uk.

RECOMMENDED that Council notes the report and attachments.

The Principal Planning and Technical Officer spoke to the report.

AGREED TO RECOMMEND, on the proposal of Alderman McDowell, seconded by Councillor Kerr, that the recommendation be adopted.

6. 	NIW Fence at Seacourt Wastewater Pumping Station 
	(Appendices XI, XII)

PREVIOUSLY CIRCULATED:- Report from the Director of Prosperity attaching letter to NIW and Open letter from NIW. The report detailed that members would be familiar with the background to this matter, but for ease of reference the following information was provided.

A planning application under reference LA06/2019/1007/F was submitted to the Council by Northern Ireland Water (NIW) for retrospective development comprising ‘Fence and gate surrounding an existing pumping station’ at Seacourt WsPS, Lands 20m north of 1 Seacourt Lane, Bangor, further to seeking to remedy a breach of planning control as identified by the Council.

That application was refused planning permission on 20 July 2022 for reasons relating to its detrimental visual impact on, and demonstrable harm to, the coastal environment/North Down coastal path.  NIW subsequently appealed the refusal to the Planning Appeals Commission; however, prior to the appeal being heard, NIW submitted two separate applications seeking a Certificate of Lawfulness for both the existing development, and in respect of proposed increase in height of the development.

Given that applications seeking Certificates of Lawfulness of Existing or Proposed Use or Development (“CLEUDs / CLOPUDs) are not required to be neighbour notified or advertised (as they are not planning applications, rather, inter alia, certification of compliance with permitted development rights), and the significant public and Member interest around this matter, the submissions and subsequent assessments and determinations were brought to the attention of members of Planning Committee as Item 6 of 04 April 2023 meeting and Item 11 of 22 June 2023 meeting.  

It was determined that the development fell within the permitted development rights afforded to NIW as a statutory undertaken under The Planning (General Permitted Development) Order (Northern Ireland) 2015 (“the GPDO”), and the Certificates were issued on 13 June 2023.  Those determinations were not challenged by way of application for judicial review on a point of law.  The appeal was withdrawn further to determination of the Certificates of Lawfulness.

NIW had its submissions certified in respect of meeting Part 14 – Development by Statutory and Other Undertakers, Class H – Water and sewerage undertakings, part (h) - any other development in, on, over or under operational land, other than the provision of a building but including the extension or alteration of a building.

Article 2 of the GPDO sets out interpretation of the terms used within the Order with the extract pertaining to “operational land” set out below
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Further to the issuance of the Certificates of Lawfulness, the Council was approached informally by a member of the public raising a complaint concerning the Council’s application of the GPDO to the assessment of the submissions for Certification.  This was premised on the fact that the complainant had obtained evidence from NIW concerning a transfer of part of the site, subject of the Certificates, in or around 2016.  The point being raised was that this conveyance in 2016 was long after the 1973 date relied upon by NIW in its submission, and thus the site could not fall within the definition of ‘operational land’ for the purposes of the GPDO.

The Council took legal advice from its planning lawyers and the letter at in the appendix was issued to NIW’s lawyers.  NIW responded via its solicitors setting out its responses to the questions posed by the Council, which was received shortly before Christmas 2023, and marked legally privileged.  That response was reviewed by the Council’s planning lawyers who subsequently confirmed that NIW did have the requisite interest in the land as ‘operational land’ prior to 01 October 1973, and as such was entitled to rely on Part 14, Class H (h).

NIW had not waived legal privilege but had provided an open letter which was attached to the report.

RECOMMENDED that the Council notes the content of this report and attachments.

The Director spoke to the report noting the extensive history to the issue. 

Councillor Cathcart sought clarity if the legal advice was in the public domain. The Director stated that legal advice remained legally privileged and an open letter had been provided and was attached to the report. 

Councillor Cathcart thanked the Planning Officers for taking the matter forward. The issue had been explored and it was unfortunate that the Council had no grounds to explore that matter further. He believed there was scope in terms of what the Council could do, and he hoped the Council’s Parks team could try to engage with NI Water.  He had discussed the matter with the Parks section regarding doing something to lessen the impact of the fence on the area. 

AGREED TO RECOMMEND, on the proposal of Councillor Cathcart, seconded by Councillor Morgan, that the recommendation be adopted. 

7.	Planning Service Budgetary Control Report – December 2023

PREVIOUSLY CIRCULATED:- Report from the Director of Prosperity detailing that the Planning Service’s Budgetary Control Report covered the 9-month period 1 April to 31 December 2023. The net cost of the Service was showing an overspend of £28k (2.4%).    

Explanation of Variance

The Planning Service’s budget performance was further analysed into 3 key areas: 

	Report
	Type
	Variance

	Report 2
	Payroll Expenditure
	£174k favourable

	Report 3
	Goods & Services Expenditure
	£4k adverse

	Report 4
	Income
	£197k adverse



Explanation of Variance
The Planning Service’s overall variance could be summarised by the following table: 
	Type
	Variance
£’000
	Comment

	Payroll 
	(174)
	Vacant posts during the year include Manager’s post and Administration posts.

	Goods & Services 
	4
	There are a small number of goods & services overspends and underspends which basically offset each other.   

	Income
	197
	Mainly Planning application fees. No major applications received. General slowdown in applications in NI this year.
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RECOMMENDED that the Council notes this report.

The Director briefly spoke to the report. 

AGREED TO RECOMMEND, on the proposal of Councillor McRandal, seconded by Alderman Graham, that the recommendation be adopted.

TERMINATION OF MEETING 

The meeting terminated at 10.27 pm. 
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“operational land” in relation to the undertakers specified in Parts 14, 15, 25 and 29 of the
Schedule means—

(a) land which is used for the purpose of carrying on their undertakings; and
(b) land in which an interest is held for that purpose;

not being land which, in respect of its nature and situation, is comparable rather with land in
general than with land which is used, or in which interests are held, for the purpose of carrying
on those undertakings:

Provided that where an interest in land is held by such undertakers for the purpose of carrying
on their undertaking and—

(a) the interest was acquired by them on or after 1st October 1973; or

(b) it was held by them immediately before that date but the circumstances at that date were
such that the land did not fall to be treated as operational land had this Order applied to it,

that land shall not be treated as operational land unless there is in force with respect to the land
a planning permission granted on an application made in that behalf under Part 3 of the 2011
Act for its development and that development, if carried out, would involve the use of the land
for the purpose of the carrying on of the undertaking;
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£ £ £ £ % £

Planning

730Planning 1,159,654  1,132,100  27,554  1,541,500  2.4 

Total 1,159,654  1,132,100  A 27,554  1,541,500  2.4 

£ £ £ £ % £

Planning - Payroll 

730Planning 1,613,581  1,787,400  (173,819) 2,383,000  (9.7)

Total 1,613,581  1,787,400  (173,819) 2,383,000  (9.7)

£ £ £ £ % £

Planning - Goods & Services 

730Planning 196,316  191,900  4,416  308,100  2.3 

Total 196,316  191,900  4,416  308,100  2.3 

£ £ £ £ % £

Planning - Income

730Planning (650,243) (847,200) 196,957  (1,149,600) 23.2 

Totals (650,243) (847,200) 196,957  (1,149,600) 23.2 

REPORT 4                                     INCOME REPORT

REPORT 3            GOODS & SERVICES REPORT

REPORT 1                                            BUDGETARY CONTROL REPORT

Period 9 - December 2023
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